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09 August 2011

THE HONORABLE COMMISSIONERS
Energy Regulatory Commission
16™ Floor, Pacific Center Building
San Miguel Avenue, Pasig City

Attention:  ERC Chairperson Zenaida Cruz-Ducut

Dear ERC Commissioners:
Greetings!

We acknowledge receipt of your letter dated 07 July 2011 (see Annex “A”), which was
apparently in response to our various letters informing the Energy Regulatory
Commission (ERC) about our findings on over-collections of forty-five (45) distribution
utilities (DUs), whether privately owned or electric cooperatives.

While we expected the Commission to have at least indicated our findings on all 45
DUs, we nevertheless tried to understand why it was easier for the Commission not to.
What we cannot understand is the seeming partiality of the Commission towards DUs
manifested by its inaction to validate our findings, at the very least.

In its letter, the Honorable Commission indicated that:

“Previous rate-setting methodologies {return on rate base [RORB] for private
utilities and cash flow for ECs) make use of a test year and assume that the
past relationship between revenues and expenses during the test year will
continue into the future and thus act as proxy for the future rates, i.e., as
revenues increase, expenses will also increase. Otherwise stated, these
methodologies are backward looking in that the electricity prices set do not
reflect actual costs at the time the electricity is provided.

Taking this into account, if the distribution utility (DU) fails to recover
revenues sufficient to meet its total revenue requirement, it may not increase
its rates to cover both the increase in costs for subsequent years. Conversely, it
does not have to lower its rates in the following years to compensate for the
over-recovery. It protects the public by ensuring that present consumers will
not be required to pay for past deficits for the company in their future
payments, and prevents the DU from employing future rates as a means of
ensuring the investment of its stockholders, thereby removing the utility’s




incentive to operate in an efficient, cost-effective manner. Over-estimates
and under-estimates are then taken into account at the next general rate
proceeding to arrive at just and reasonable future rates.

Based on these rate-setting methodologies, therefore, the calculated revenue
requirements of the DUs based on historical test years are NOT INTENDED
AS CAPS ON THE REVENUES that these DUs are allowed to earn once they
implement their revised rate schedules. They only serve as basis for computing
the tariff adjustments that these DUs will be allowed to implement, if found to
be entitled thereto. Consequently, their actual annual revenues during the
periods they implemented their revised rates MAY INDEED EXCEED the
calculated revenue requirements on which the adjustments to their rates
were based.”

Instead of verifying our findings, the Commission implied that there are no “caps on
the revenues” that DUs may earn. With the statement, the Commission is already
abdicating its role as regulator because excessive revenues or revenues that “indeed
exceed the calculated revenue requirements” are no longer recoverable by consumers
under the Commission’s premise that there are no caps on revenues. Excess revenues
ought to prima facie show that a regulated entity’s rates are exorbitant. Instead, this
Commission insinuates that there is no over-recovery in such case, only an “over-
estimate.” This is very alarming, dangerous, and irresponsible as it sweeps under the
rug the application of the regulatory criteria that help ensure the justness and
reasonableness of power rates.

We believe that there can be no regulation where sky is the limit! This will only result
in regulatory failure which have been preventing rates from naturally going down as
the DUs’ annual sales in kilowatt-hours increase because of increased electricity
consumption of the consumers. Shouldn’t the principle of economies of scale apply in

our power rates?

In its letter, the Commission failed to mention any regulatory criteria under which a
regulated entity’s revenues may be justified. The Commission conveniently skirted
any discussion on the necessity of subjecting regulated utilities to the time-honored
and tested regulatory criteria of allowing recovery based on (a) assets that are used
and useful in the distribution service and (b) expenses that are necessary, recurring,
and redounding to the interests of the consumers. Is it the Commission’s stand that
the foregoing regulatory criteria are no longer applicable?

The absence of the aforesaid regulatory criteria to “allow recovery of just and
reasonable costs and a reasonable return on rate base” can only result in regulatory
failure. Can the Commission even lay down any regulatory criteria that it uses under
whatever rate-setting scheme it currently adopts?

The truth is this Commission will never be able to determine whether the unbundled
rates it granted, under the former RORB methodology for private utilities and the
Cash Flow methodology for electric cooperatives, are just and reasonable if it forgoes
its duty and power to revisit and conduct a regulatory audit (not a financial audit) of
regulated entities.
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We look forward to the Commission’s immediate and favorable response.

Very truly your

PE
President

cc:  His Excellency, Benigno C. Aquino lil, President of the Philippines
Hon. Paquito Ochoa, Executive Secretary
The Honorable Cabinet Secretaries
Hon. Juan Ponce Enrile, Senate President
The Honorable Members, Senate of the Philippines
Hon. Feliciano Belmonte, Speaker of the House of Representatives
The Honorable Members, House of Representatives










